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1. CRIMINAL LAW — A DEFENDANT IN A CRIMINAL CASE IS ENTITLED TO
EFFECTIVE ASSISTANCE OF COUNSEL — STANDARDS FOR MEASURING
INEFFECTIVE ASSISTANCE. — A defendant in a criminal case is enti-
tled to the effective assistance of counsel on direct appeal; a con-
victed defendant’s claim that counsel’s assistance was so defective
as to require reversal of a conviction has two components; first,
the defendant must show that counsel’s performance was deficient,
this requires showing that counsel made errors so serious that coun-
sel was not functioning as the “counsel” guaranteed by the Sixth
Amendment; second, the defendant must show that the deficient
performance prejudiced the defense, this requires showing that
counsel’s errors were so serious as to deprive the defendant of a
fair trial, a trial whose result is reliable; unless a defendant makes
both showings, it cannot be said that the conviction resulted from
a breakdown in the adversary process that renders the result unre-
liable.

2. CRIMINAL LAW — HOW AN ALLEGATION OF INEFFECTIVE ASSISTANCE
OF COUNSEL IS JUDGED BY THE COURT — WHEN A CONVICTION WILL
BE SET ASIDE. — A court deciding an ineffectiveness claim must
judge the reasonableness of the challenged conduct on the facts of
the particular case within the context of the wide range of pre-
sumptively competent assistance; but even professionally unrea-
sonable errors by counsel do not warrant setting aside a convic-
tion if the errors were not prejudicial to the defense and had no
effect on the judgment; it is necessary to show, in the second prong
of the Strickland test, that, but for counsel’s errors, the outcome of
the criminal proceeding would have been different.

3. CRIMINAL LAW — CUSTODIAL STATEMENTS PRESUMED INVOLUNTARY
— MIRANDA STANDARD IMPOSED. — Custodial statements are pre-
sumed to be involuntary; custodial interrogation inherently pro-
duces “compelling pressures which work to undermine the indi-
vidual’s will to resist and to compel him to speak where he would
not otherwise do so freely;” hence, the Court in Miranda imposed
a clear standard obliging police to apprise a suspect of the State’s
intention to use his statements to secure a conviction and, further,
to inform him of his rights to remain silent and, if desired, to have
counsel.
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4. CRIMINAL LAW — CUSTODIAL STATEMENTS MUST BE PROVEN TO BE
VOLUNTARY — STATE HAS BURDEN OF PROOF. — The State must prove
to the trial court by a preponderance of the evidence that the defen-
dant’s custodial statement was voluntary; moreover, the burden is
on the State to show that the confession in question was made vol-
untarily, freely, and understandingly, without hope of reward or
fear of punishment.

5. CRIMINAL LAW — DETERMINING VOLUNTARINESS OF CUSTODIAL STATE-
MENT — FACTORS ON REVIEW. — In determining whether a custo-
dial statement is voluntary, the court undertakes an independent
review of the totality of the circumstances and reverses only if the
trial court’s findings are clearly against the preponderance of the
evidence; only if the totality of the circumstances reveals both an
uncoerced choice made by the defendant to relinquish his right to
remain silent and a full awareness of the nature of the right being
abandoned and the consequences of the decision to abandon it may
a court properly conclude that a defendant’s Miranda rights have
been waived.

6. CRIMINAL LAW — COMPONENTS OF TOTALITY OF THE CIRCUMSTANCES
— FACTORS TO BE EVALUATED. — The totality of the circumstances
is subdivided into two further components: the statement of the
officer and the vulnerability of the defendant; among the factors to
be evaluated in considering the totality of the circumstances are
the age of the accused, lack of education, low intelligence, lack of
advice of constitutional rights, length of detention, repeated and
prolonged questioning, and the use of physical punishment.

7. CRIMINAL LAW — TOTALITY OF THE CIRCUMSTANCES ON REVIEW —
EVIDENCE VIEWED IN THE LIGHT MOST FAVORABLE TO THE STATE, TRIAL
COURT RESOLVES CREDIBILITY QUESTIONS. — In reviewing the total-
ity of the circumstances, the court must refocus on the facts in
detail and, in doing so, resolve all doubts in favor of individual
rights and safeguards; however, in reviewing a trial court’s ruling
on the suppression of custodial statements, the evidence is viewed
in the light most favorable to the State; when testimony on the cir-
cumstances surrounding the taking of a custodial confession is con-
flicting, it is the trial court’s province to weigh the evidence and
resolve the credibility of the witnesses.

8. CRIMINAL LAW — CUSTODIAL STATEMENT — PERSISTENT QUESTION-
ING WILL NOT NECESSARILY RENDER A CONFESSION INVOLUNTARY. —
Persistent questioning based upon the interrogator’s assumption of
the accused’s guilt will not render a resulting confession involun-
tary, particularly when the accused’s story is presumed to be untrue
on the basis of statements given by other persons present at the
time of the crime.

9. CRIMINAL LAW — CUSTODIAL STATEMENTS — POLICE MAY USE SOME
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PSYCHOLOGICAL TACTICS IN ELICITING CONFESSION, INCLUDING APPEALS
TO AN ACCUSED’S RELIGIOUS SYMPATHIES. — The police may use
some psychological tactics in eliciting a custodial statement from
an accused, provided that the accused’s decision to make a custo-
dial statement is voluntary in the sense that it is the product of the
accused’s exercise of his free will; appeals to an accused’s reli-
gious sympathies do not automatically render a confession invol-
untary.

CRIMINAL LAW — APPELLANT’S FREE WILL NOT OVERBORNE — CON-
FLICTS IN TESTIMONY FOR THE TRIAL COURT. — On the basis of the
evidence presented at the suppression hearing and the arguments
set forth in the appellant’s brief, it could not be said that the appel-
lant was so singularly vulnerable to the broadly based religious
appeals made by the police officers that his free will was com-
pletely overborne at the time of his confession; any conflict in the
testimony was for the circuit court to resolve.

CRIMINAL LAW — CUSTODIAL STATEMENTS — PHOTOGRAPHS OF THE
VICTIM OR OTHER PSYCHOLOGICAL PRESSURE PERMISSIBLE SO LONG
AS THEY DO NOT OVERBEAR APPELLANT’S FREE WILL — SHOWING MUR-
DER SUSPECT PHOTOS OF THE VICTIM WAS NOT INHERENTLY COERCIVE.
— Police officers are permitted to exert psychological pressure
on an accused so long as they do not completely overbear his free
will; showing a murder suspect photographs of the murder victim
is not inherently coercive police conduct, here, the display of pho-
tographs of the victim did not exceed the bounds of non-coercive
psychological tactics.

CRIMINAL LAW — INVOCATION OF RIGHT TO SILENCE MUST BE SCRUPU-
LOUSLY HONORED. — Once an accused has invoked his right to
remain silent, the police must scrupulously honor that right.
CRIMINAL LAW — DENIAL OF RIGHT TO REMAIN SILENT IN ISSUE —
TRIAL COURT RESOLVED CONFLICTING TESTIMONY. — A credibility
question was at issue in the appellant’s assertion that the police
officers denied him the right to remain silent in connection with the
taking of the polygraph examination; however, the testimony was
in conflict, and it was for the circuit court to resolve the credibil-
ity of the witnesses.

CRIMINAL LAW — CUSTODIAL STATEMENTS — TELLING THE ACCUSED
HE WOULD NOT PASS A POLYGRAPH IF HE DID NOT TELL THE TRUTH
WAS NOT A THREAT. — The appellant’s contention that the “more
damning statement” was obtained through the investigator’s claims
for the reliability of his polygraph equipment was without merit;
telling an accused that he would not pass a polygraph examination
if he did not tell the truth was not a threat.

CRIMINAL LAW — POST-CONVICTION RELIEF DENIED — NO ERROR
FOUND. — Where the appellant himself testified that he had attended
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college and business school and had previous experience with the
criminal justice system, having been arrested on drug, burglary,
and theft charges and having had his Miranda rights read to him,
and where he had signed and initialed a Miranda form, it could
not be said that he suffered prejudice or that the trial court com-
mitted reversible error in denying post-conviction relief.

Appeal from Jefferson Circuit Court; Fred D. Davis, Judge;
affirmed.

Jeff Rosenzweig, for appellant.

Winston Bryant, Att’y Gen., by: Clint Miller, Senior Asst.
Att’y Gen., for appellee.

Jack Hotr, Jr., Chief Justice. The present appeal is from a
denial of post-conviction relief pursuant to Ark. R. Crim. P. 37.1
in a case previously entertained on appeal and dismissed by this
court in Noble v. State, 314 Ark. 240, 862 S.W.2d 234 (1993).
In that appeal, we held that the appellant, Sherman Noble, who
had entered a conditional guilty plea to a capital-felony murder
charge, had failed to adhere to the requirements of Ark. R. Crim.
P. 24.3(b) regarding both the consent of the trial court and the
prosecutor and the reservation in writing of his right to appeal.

In the present Rule 37 appeal, Noble contends that, con-
trary to the circuit court’s finding, he received ineffective assis-
tance of counsel at the trial level and on appeal as a result of the
trial counsel’s failure to preserve a written memorial of the right
to pursue a conditional appeal under Ark. R. Crim. P. 24.3(b).
More particularly, he asserts that, while the circuit court was cor-
rect in finding that he had established cause to complain under
the two-pronged test set forth in Strickland v. Washington, 466
U.S. 668 (1984), the court erred in finding that he had not shown
prejudice due to counsel’s wrongdoing. We disagree and affirm
the judgment of the trial court.

Facts

It was unnecessary to set forth the facts in our opinion in
Noble’s initial appeal. However, in order fully to comprehend
the scope of this review, we must now examine the circumstances
and proceedings leading to Noble’s claim.

On March 21, 1992, Sherman Noble, a Little Rock resident,
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and two companions attempted to steal a BMW automobile from
Tresia Jester, who was parked by a pay telephone at a service
station in Pine Bluff. As Ms. Jester tried to leave in the car, Noble
fired a sawed-off shotgun and killed her. Afterward, Noble left
the other two men and returned to Little Rock.

The Pine Bluff Police Department received information about
Noble’s identity and location in Little Rock. On April 11, 1992,
three Pine Bluff officers joined law enforcement authorities in Lit-
tle Rock and one of the murder suspects, already in custody, for
surveillance of a house where Noble was believed to be residing.
As Noble left the house with another suspect in a pick-up truck,
the third suspect positively identified him for the police. The
officers followed the truck to a parking lot nearby, where both
of the occupants were taken into custody. Each of the three sus-
pects was placed in a separate facility, and a Pine Bluff police
car transported Noble to Pine Bluff. Meanwhile, officers obtained
a statement from one of the other suspects that incriminated
Noble.

After arriving at the Pine Bluff Police Department, Noble
was questioned at some length. At first, he denied having been
in Pine Bluff on the night of March 21, 1992. Subsequently, he
gave a statement at 5:06 p.m., indicating that he had been pre-
sent at the time of the shooting but had not fired the fatal shot.
Instead, he said, “the gun went off.” The statement was tran-
scribed by Detective Sergeant James Bacon and signed by Noble.

Dissatisfied with his response, the officers sought to obtain
another statement and transported Noble to the local Arkansas
State Police Headquarters for a polygraph examination. There, he
was interviewed by Investigator John Howell, a polygraph exam-
iner. The polygraph examination, however, was never adminis-
tered. Instead, after a conversation with Investigator Howell,
Noble asked for a piece of paper and wrote a statement admit-
ting that, when he and his friends spotted Ms. Jester’s car:

I jump out car drunk with a gun that was not suppose to
have any bullets in it he [“Veno,” a companion] went to
one side and I went to the other the woman got scared and
tried to pull off but the tip of the gun was in the window
and she pull off that jerk the gun because all at same time
she was letting her window up and fired and that’s how it
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happen and I’m sorry today that happen but also ready to
do almost any thing or punishment given.

The time recorded on the rights form was 8:16 p.m. on April 11,
1992.

On April 14, 1992, the State filed an information in Jeffer-
son County Circuit Court charging Noble and his two compan-
ions with capital felony murder. Noble filed a motion on June 4,
1992, to suppress the in-custodial statements. The circuit court
held an evidentiary hearing on August 18, 1992, in connection
with the motion to suppress.

At the suppression hearing, Detective Lieutenant Mack Cook
of the Pine Bluff Police Department testified that he read the
“Standard Rights Form” to Noble at 5:06 p.m. on April 11, 1992,
just before the first statement was transcribed by Sergeant Bacon.
He explained to Noble why he was in custody and what the
charges were. Lieutenant Cook participated in the questioning
and noted that Noble never requested an attorney.

After the completion of the initial interrogation, the offi-
cers asked Noble if he would be willing to go to State Police
Headquarters for a polygraph examination. Noble stated that he
would but that he wanted to phone his mother in Forrest City
first. He was allowed to make the call and eat dinner, after which
Lieutenant Cook’s involvement with the process ended.

Detective Rick Hill was present during the entire interview
in Pine Bluff and confirmed Lieutenant Cook’s testimony that
Noble had not requested an attorney but said he would be willing
to take a polygraph test after speaking with his mother. When the
phone conversation ended, according to Detective Hill, Noble indi-
cated that he was ready to continue the interview. Although Detec-
tive Hill accompanied Noble to State Police Headquarters, he was
not present during the interview with Investigator Howell.

Detective Sergeant James Bacon testified that the officers
“knew we were going to be given a false statement from the start
when we talked to Mr. Noble.” He stated that, prior to the tak-
ing of the first statement, he retrieved photographs of Ms. Jester
and handed them to Lieutenant Cook, who showed them to Noble.
During the interview, Sergeant Bacon said, Noble brought up the
subject of the Christian faith. According to Sergeant Bacon, he
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told Noble that, in his own belief as a Christian, “it did not mat-
ter who judged him on earth as long as he was right with the
man upstairs.”

Sergeant Bacon also noted that Noble never asked for an
attorney and never sought to stop the interrogation. After the first
statement was given, Sergeant Bacon said, Noble agreed to speak
with State Police Investigator Howell, requesting only that he be
allowed to speak with his mother before going. Sergeant Bacon
then dialed the number.

Investigator John Howell of the Arkansas State Police, a
polygraph examiner, testified that he met with Noble in the C.L.D.
office at about 8:15 p.m. on April 11, 1992. He read the waiver
of rights form to Noble, who signed the document after indicat-
ing that he did not want a lawyer and had not been subjected to
promises, threats, pressure, or coercion.

At that point, Investigator Howell began discussing the poly-
graph examination with Noble. In a conversation lasting ten or
fifteen minutes, he spoke to him about his Roman Catholic faith
and the importance of telling the truth. Investigator Howell also
emphasized that, with the aid of the test, “I will know . . . for a
fact, whether or not . . . you fired the shot.” After about ten or
fifteen minutes of what Investigator Howell described as a “very
casual” conversation, Noble said, “I want to tell you the truth.”
He then wrote his second, inculpatory statement.

Noble’s testimony at the hearing was at some variance with
that of the police officers. Noble recounted that when the pho-
tographs of Ms. Jester were produced he stated, “Man, you said
I can stop my questions at any time,” and “I just stopped.” He
claimed that Sergeant Bacon began talking to him about his reli-
gious background and said, “The truth will get you out. The truth
will set you free.”

The officers, said Noble, alternately told him he was lying
and declared that they believed him, saying they would “take you
down to the polygraph tester to make sure you are telling the
truth.” Noble testified that the officers continued to press him on
the need to submit to a polygraph examination. He asserted that
the officers never advised him that he didn’t have to take the test.

According to Noble, he did not agree to take the polygraph
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examination after talking to his mother but instead indicated that
he wanted to see what she thought about it, “and then I'll come
back and let you know.” His mother admonished him to wait until
she could come to Pine Bluff on the next day. When he got off
the phone, Noble said, Sergeant Bacon “cussed me out,” saying,
“No, you’re bullshitting us. We let you use the phone and you are
still bullshitting us. You told me you was going to take the poly-
graph test after you talked to your mother.” Noble testified that
he then told the detective, “I ain’t going to take the test. I'm just
going to wait until she get up here.” At that, Noble averred,
Sergeant Bacon cursed at him again, though not in a loud voice,
“and I looked around the room and it was something like six or
seven of them. I said, ‘Man, forget it. I'll go on and take it.’”

When Investigator Howell interrogated him, Noble said, he
placed great emphasis on his Catholic faith and the importance
of telling the truth. Noble stated that Investigator Howell stressed
that, once he was connected to the polygraph machine, he would
“know for sure” if he were telling the truth. As Investigator How-
ell continued to bring up “this religious thing” and began talk-
ing about confessing sins to God, Noble was, by his own account,
ready to write his statement.

Noble admitted that he never requested to speak to an attor-
ney. He acknowledged having had his rights read to him and hav-
ing initialed the rights form. He stated that he had graduated
from high school and had briefly attended college and business
school. Noble admitted having been arrested twice, for posses-
sion and delivery of a controlled substance and burglary and theft
of property.

After hearing the testimony, the circuit court found that the
custodial statements were given freely and voluntarily. A condi-
tional guilty plea was entered on October 25, 1992, and Noble
was sentenced to life imprisonment without parole. He attempted
to pursue a direct appeal to this court under Ark. R. Crim. P.
24.3(b). However, as noted above, this court dismissed the mat-
ter in light of his failure to conform to the rule’s requirements
concerning the consent of the trial court and the prosecuting
attorney and the written reservation of the right to appeal, leav-
ing Noble’s plea and sentence in place. Noble v. State, supra.

Subsequently, Noble filed a post-conviction petition in the
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Jefferson County Circuit Court, seeking relief under Ark. R.
Crim. P. 37.1. On March 7, 1994, the circuit court entered an
order denying the petition. Eight days later, on March 15, 1994,
the court entered an amended order denying relief under the
Strickland v. Washington two-pronged “cause” and “prejudice”
test. The circuit court found that Noble had established cause, not-
ing that the trial counsel’s failure to observe the procedural
requirements for preservation of the right of appeal “fell below
the standard of competence required, whether that is denomi-
nated as ineffective assistance of counsel at trial or on appeal.”

In applying the appropriate standard for determining prej-
udice — whether there was a reasonable probability that Noble
would have succeeded on the merits of his appeal had it been
determined on the merits — the circuit court observed that “To
make that finding would in essence require the Court to reverse
its decision on the motion to suppress from which Defendant
attempted to appeal.” Noting that there was no further evidence
to present, the circuit court declined to reverse its ruling deny-
ing the motion to suppress. From that decision, this appeal arises.

Rule 37.1

For reversal, Noble argues that the circuit court erred in
denying the petition seeking post-conviction relief pursuant to
Rule 37.1. He contends that he received ineffective assistance of
counsel at both trial and appellate levels as a result of the trial
counsel’s failure to reserve in writing the right to pursue a con-
ditional appeal under Ark. R. Crim. P. 24.3(b).

[1] A defendant in a criminal case is entitled to the effec-
tive assistance of counsel on direct appeal. Evitts v. Lucey, 469
U.S. 387 (1985). According to Noble, his former appellate coun-
sel was ineffective as measured by the standards set forth by the
United States Supreme Court in Strickland v. Washington. Those
standards were explicitly adopted by this court in Dumond v.
State, 294 Ark. 379, 743 S.W.2d 779 (1988).

In Strickland, the Supreme Court held that:

A convicted defendant’s claim that counsel’s assis-
tance was so defective as to require reversal of a convic-
tion . . . has two components. First, the defendant must
show that counsel’s performance was deficient. This requires
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showing that counsel made errors so serious that counsel
was not functioning as the “counsel” guaranteed by the
Sixth Amendment. Second, the defendant must show that
the deficient performance prejudiced the defense. This
requires showing that counsel’s errors were so serious as
to deprive the defendant of a fair trial, a trial whose result
is reliable. Unless a defendant makes both showings, it
cannot be said that the conviction . . . resulted from a break-
down in the adversary process that renders the result unre-
liable.

466 U.S. at 687.

{21 A court deciding an ineffectiveness claim must judge
the reasonableness of the challenged conduct on the facts of the
particular case within the context of the wide range of pre-
sumptively competent assistance. /d., at 690. But even profes-
sionally unreasonable errors by counsel do not warrant setting
aside a conviction if the errors were not prejudicial to the defense
and had no effect on the judgment. Id., at 691-2. It is necessary
to show, in the second prong of the Strickland test, that, but for
counsel’s errors, the outcome of the criminal proceeding would
have been different. Rowe v. State, 318 Ark. 25, 883 S.W.2d 804
(1994); Dumond v. State, supra.

The circuit court’s finding that Noble had established the
first prong of the Strickland test relating to the deficient perfor-
mance of his attorney (or “cause,” as the circuit court phrased it)
is not at issue in the present case. It is necessary, therefore, to
address the second prong relating to prejudice.

This court must determine whether there is a reasonable
probability that the outcome of the case would have been dif-
ferent but for counsel’s error. See Pruett v. State, 287 Ark. 124,
697 S.W.2d 872 (1985). The critical issue, then, for purposes of
this review, is whether it is reasonably probable that Noble’s
direct appeal would have been successful. In order to determine
whether Noble would have prevailed on a direct appeal, we must
consider whether the circuit court correctly concluded that the
in-custody statements were freely and voluntarily given and
properly denied Noble’s motion to suppress the custodial con-
fession.
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[31 Custodial statements are presumed to be involuntary.
Weaver v. State, 305 Ark. 180, 806 S.W.2d 615 (1991); Moore
v. State, 303 Ark. 1, 791 S.W.2d 698 (1990). In Miranda v. Ari-
zona, 384 U.S. 436, 467 (1966), the United States Supreme Court
recognized that custodial interrogation inherently produces “com-
pelling pressures which work to undermine the individual’s will
to resist and to compel him to speak where he would not other-
wise do so freely.” Hence, the Court in Miranda imposed a clear
standard obliging police to apprise a suspect of the State’s inten-
tion to use his statements to secure a conviction and, further, to
inform him of his rights to remain silent and, if desired, to have
counsel.

[4] The State must prove to the trial court by a prepon-
derance of the evidence that the defendant’s custodial statement
was voluntary. Ark. Code Ann. § 16-89-107(b) (1987). More-
over, the burden is on the State to show that the confession in ques-
tion was made voluntarily, freely, and understandingly, without
hope of reward or fear of punishment. Thomas v. State, 315 Ark.
504, 868 S.W.2d 483 (1994); Jackson v. State, 284 Ark. 478, 683
S.W.2d 606 (1985).

[S] In determining whether a custodial statement is vol-
untary, this court undertakes an independent review of the total-
ity of the circumstances and reverses only if the trial court’s find-
ings are clearly against the preponderance of the evidence. Thomas
v. State, supra; Sanders v. State, 305 Ark. 112, 805 S.W.2d 953
(1991). Only if the totality of the circumstances reveals both an
uncoerced choice made by the defendant to relinquish his right
to remain silent and a full awareness of the nature of the right
being abandoned and the consequences of the decision to aban-
don it may a court properly conclude that a defendant’s Miranda
rights have been waived. Moran v. Burbine, 475 U.S. 412 (1986);
Mauppin v. State, 309 Ark. 235, 831 S.W.2d 104 (1992).

[6] The totality of the circumstances is subdivided into
two further components: the statement of the officer and the vul-
nerability of the defendant. Thomas v. State, supra; Sanders V.
State, supra. Among the factors to be evaluated in considering
the totality of the circumstances are the age of the accused, lack
of education, low intelligence, lack of advice of constitutional
rights, length of detention, repeated and prolonged questioning,
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and the use of physical punishment. Henderson v. State, 311 Ark.
398, 844 S.W.2d 360 (1993).

[7] In reviewing the totality of the circumstances, we
must refocus on the facts in detail and, in doing so, resolve all
doubts in favor of individual rights and safeguards. Davis v. State,
275 Ark. 264, 630 S.W.2d 1 (1982). However, in reviewing a
trial court’s ruling on the suppression of custodial statements,
we view the evidence in the light most favorable to the State.
Moore v. State, supra. When testimony on the circumstances sur-
rounding the taking of a custodial confession is conflicting, it is
the trial court’s province to weigh the evidence and resolve the
credibility of the witnesses. Higgins v. State, 317 Ark. 555, 879
S.W.2d 424 (1994); Thomas v. State, supra; Orr v. State, 288
Ark. 118, 703 S.W.2d 438 (1986).

[8] Two custodial statements are at issue in the present
case. With respect to the first, transcribed at the Pine Bluff Police
Department by Sergeant Bacon, Noble points out that the inter-
rogating officers departed from normal policy by not taping the
interview. He states in his brief that the police continued to inter-
rogate him, even after he had given his first statement and had
said that he wanted to stop. The officers acknowledged having
been unconvinced by the initial statement and having persisted
in questioning Noble because his account was at variance with
those of his co-defendants. We have held that persistent ques-
tioning based upon the interrogator’s assumption of the accused’s
guilt will not render a resulting confession involuntary, particu-
larly when the accused’s story is presumed to be untrue on the
basis of statements given by other persons present at the time of
the crime. Gardner v. State, 263 Ark. 739, 569 S.W.2d 74 (1978),
cert. denied, 440 U.S. 911 (1979).

Noble also claims that the appeals to his religious sympa-
thies made in connection with both statements were coercive and
prompted his confession. Sergeant Bacon had admonished him
that “in my belief as a Christian it is not who judges you on this
earth, it is what the good Lord will judge at the end of your life,
and that’s the only person you have to be right with.” Inspector
Howell had told Noble that he was a Catholic and that it was
important to tell the truth.

These appeals are characterized by Noble as “significantly
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evocative” of the “Christian burial” speech disapproved by the
United States Supreme Court in Brewer v. Williams, 430 U.S.
387 (1977). In that case, however, the accused had already invoked
his right to counsel and terminated the interrogation, and the vol-
untariness of the confession was not at issue. In the present case,
the remarks on religion occurred during two different interroga-
tions in which Noble never requested counsel.

[91 The police may use some psychological tactics in
eliciting a custodial statement from an accused. See Miller v.
Fenton, 796 F.2d 598 (3rd Cir. 1986), cert. denied sub nom. Miller
v. Neubert, 479 U.S. 989 (1986). For example, the police may,
without violating an accused’s rights, attempt to play on his sym-
pathies or explain to him that honesty is the best policy, provided
that the accused’s decision to make a custodial statement is vol-
untary in the sense that it is the product of the accused’s exer-
cise of his free will. Miller v. Fenton, supra. Appeals to an
accused’s religious sympathies do not automatically render a con-
fession involuntary. See Welch v. Butler, 835 F.2d 92 (5th Cir.
1985); Stawicki v. Israel, 778 F.2d 380 (7th Cir. 1985).

[10] On the basis of the evidence presented at the sup-
pression hearing and the arguments set forth in his brief, it can-
not be said that Noble was so singularly vulnerable to the broadly
based religious appeals made by the police officers that his free
will was completely overborne. Indeed, the extent of Noble’s
religious conviction is illuminated by his comment at the sup-
pression hearing that “I told [the police] I was a Baptist and
believed in God and all.” Although he claims that Investigator
Howell urged him to confess all his sins, Investigator Howell’s
own testimony does not indicate that such an exhortation occurred.
Any conflict in the testimony was for the circuit court to resolve.
Thomas v. State, supra.

[11] Noble also asserts that the police engaged in coer-
cive conduct by showing him photographs of the murder victim.
Again, police officers are permitted to exert psychological pres-
sure on an accused so long as they do not completely overbear
his free will. See Miller v. Fenton, supra. Showing a murder sus-
pect photographs of the murder victim is not inherently coercive
police conduct, as indicated by the case of Derrick v. Peterson,
924 F.2d 813 (9th Cir. 1990), cert. denied, 112 S. Ct. 161 (1991).
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There, the Ninth Circuit Court of Appeals held that the police did
not coerce a confession from the accused by showing him for
identification purposes photographs of the corpses of his father
and stepmother, whom he had killed with a shotgun. In the pre-
sent case, the display of photographs of Ms. Jester did not exceed
the bounds of non-coercive psychological tactics.

[12-14] A credibility question is at issue in Noble’s asser-
tion that the police officers denied him the right to remain silent
in connection with the taking of the polygraph examination. We
have held that, once an accused has invoked his right to remain
silent, the police must scrupulously honor that right. Hatley v.
State, 289 Ark. 130, 709 S.W.2d 812 (1986). The testimony, how-
ever, was in conflict, and it was for the circuit court to resolve
the credibility of the witnesses. Thomas v. State, supra. As for
Noble’s contention that the “more damning statement” was
obtained through Investigator Howell’s claims for the reliability
of his polygraph equipment, we have held that telling an accused
that he would not pass a polygraph examination if he did not tell
the truth was not a threat. Gardner v. State, supra. In any event,
the polygraph examination was never administered.

Finally, Noble himself testified that he had attended college
and business school and had previous experience with the crim-
inal justice system, having been arrested on drug, burglarly, and
theft charges and having had his Miranda rights read to him. In
the present case, he had signed and initialed a Miranda form.

[15] Thus, it cannot be said that Noble suffered prejudice
or that the trial court committed reversible error in denying post-
conviction relief.

Affirmed.




